Development Without
Eminent Domain

Foundation of Freedom
Inspires Urban Growth

Among the greatest challenges
American mayors and city councils
face are how to create or revive a citys
urban core. Local leaders want to create
dynamic downtowns with plenty of
people, jobs and housing. As a large
city in a major metropolitan region,
Anaheim faced these same challenges
when | was elected mayor in 2002.

Much of Anaheim had historically
been zoned for low-intensity
industrial uses. We wanted to

create an attractive area that
brought in jobs, provided new
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housing for residents of different economic levels, and
gave our tourists yet another reason to spend more
time in our city. As we looked around the city, we
saw an area around Anaheims Angel Stadium that
could be turned into a new, vibrant neighborhood
with housing, retail shops and restaurants that would
both bene t from and support the stadium and the
Arrowhead Pond of Anaheim, where the National
Hockey Leagues Anaheim Ducks play. We wanted to
turn this area into a new destination: the Platinum
Triangle.

When faced with a major redevelopment project,
many local governments use eminent domain
governments legal power to seize private property for
a purportedly public purpose, even over the objections
of the property owner. The Anaheim City Council

made an early decision not to use eminent domain in



our efforts to revitalize the stadium neighborhood.

This paper describes how Anaheims leadership
brought economic vibrancy to this area without
resorting to any takings of private property. It also
explores the successes and failures of other cities around
the nation in economic redevelopment.

Economic
Development in
Todays American
City

Very often, as city leaders think about ways to
develop or revive their urban core, the debate quickly
turns to questions about the governments authority to
take property, zone land or otherwise de ne land use.
Some urbanin Il advocates question if development can
really occur without the government taking property
through its eminent domain powers. Without eminent
domain, they ask, can rst-ring suburbs compete with
outlying suburbs?

In Anaheim, my City Council colleagues and |
decided that we would not agree to any development
plan that proposed the use of eminent domain. We
believed strongly that any economic development
needed to happen without the government violating

the private property rights of our residents and business
owners.

However, for some city leaders and urban planners,
urban renewal seems inseparable from the use of
eminent domain.

For example, when the Kelo v. City of New London
decision came down from the U.S. Supreme Court in
June 2005, Bart Peterson, the mayor of Indianapolis
(who serves as president of the National League of
Cities) said:

| think the rebirth of American cities over
the last several decades is due to these kinds of
urban revitalization efforts that really would
be brought to a halt if eminent domain
couldnt go forward. ?

The big question many planners ask is: How can
a major city achieve the goals I describe without taking
private property?

The answer is two-fold. First, local of cials need
to make a commitment to honor private property
rights and acknowledge the destructive power of
eminent domain. It is amazing how acceptable, almost
honorable, government takings can be made to sound.

For instance, David A. Smith, founder of the non-
pro t Affordable Housing Institute, describes eminent
domain on his web log in this way:

[T]he bene ts we secure through collective

action bene t largely the same individuals
whose property rights we may have trimmed.
In other words, this isnt so much about
redistribution rob from the poor to give
to the rich but rather about maximizing
aggregate value. Its not altruism, its synergy:
the positive-sum-game arising from a well-
diversi ed community. 2

Synergy might be a nice, new age way to describe
the violation of another partys private property rights,
butitdoesntmake the decision to forcibly acquire private
property the right thing to do. Many local governments
are abusing their eminent domain powers, but property
shouldnt be seized for any reason, including for good or
honorable ones like affordable housing.

John Revelli, owner of Revelli Tires in Oakland,
no doubt thought that his 56-year-old auto business



contributed to the citys economy, but local leaders
thought otherwise. A week after the Kelo case was
decided, a team of contractors hired by Oakland
packed up Revellis shop and evicted him from his
property. Oakland seized the tire store and another
neighboring auto business to make way for a city-
subsidized development that will include apartments,
condominiums and an expansion of the nearby Sears
department store  which will include a tire shop. City
of cials defended their action by saying that they had
offered fair compensation for the property and that
the development was good for all of Oakland. 3

The fact is, however, that eminent domain is
the easy path to redevelopment. If local of cials put
more effort and thought into how to accomplish their
planning goals without relying on this tool, theyd

nd that urban development could occur without
eminent domain.

Some may ask: If eminent domain isnt the answer,
what tool should cities use to stimulate economic
development? The answer is simple: market forces.
If local of cials regularly made zoning requirements
more exible and acknowledged market principles,
new projects could move forward without taking away
rights from existing landowners.

Anaheims Platinum
Triangle: Urban

In 1l Without
Eminent Domain

The Platinum Triangle, the new urban district
around Angel Stadium, was developed to respond to
market demand for higher density housing. Given this
areas proximity to Anaheims sports and entertainment,
and the regions Metrolink commuter rail line, we

thought that this area could become a downtown for
all of Orange County.

Although this section of the city was considered
underutilized in terms of density and function, it was
not a neighborhood that our City Council would
However, because of its

declare to be blighted.

A-Town, a 40.6-acre mixed-use development of urban towers, ats
and townhouses.

haphazard layout and less-than-chic industrial use,
other local governments might have attempted to
have this area labeled as blighted under California law
and condemned the land within the areas boundaries.
Our citys commitment to creating new economic
development without using eminent domain kept the
area from being designated as blighted.
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Early on in the process, city leaders determined
that the city and the property owners could bene t if
the area was considered for mixed-use development
due to its proximity to Angel Stadium of Anaheim,
Arrowhead Pond of Anaheim, the Anaheim Convention
Center, the nearby Disneyland Resort, and area jobs,
freeways and mass transit. So we conceived a plan
that would allow the city to change the character of
the district without infringing on the property rights
of the existing landowners.

To begin, we wanted to address issues that affected
everyone in Anaheim, such as providing more housing
and employment opportunities in the city, responding
to market demand for higher density housing and,
capitalizing on the assets, we had to create an exceptional
urban neighborhood within the city limits.

The City Council identi ed a few criteria for the
plan:

First, private property owners should drive
development within the Platinum Triangle.
There would be no subsidies or other public
incentives to achieve development goals.
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The 2100 at Platinum Triangle development contains a combination of residential, restaurant and retail features.

Second, new mixed-use developments
could not turn existing properties into non-
conforming uses or buildings.  Property
owners would still retain the rights to
develop and use property pursuant to existing
zoning.

Third, recognizing that the area was composed
of dozens of individually owned parcels, the
private sector would have to assemble parcels
if larger sites were to be developed. The city
would not use eminent domain to acquire

property.

Many cities are building sports venues within an
urban area. But in the Platinum Triangle, we wanted
to encourage development of an urban center around
existing sports and entertainment venues. City of cials

set the table for development by creating an overlay

zone when amending the state-required General
Plan, as well as adopting a standard development
agreement and providing environmental clearance for
development.




Overlay Zone

We knew what we wanted to accomplish in the
area We were targeting, but we did not want to force any
existing property owners out. As a result, when the citys
General Plan was updated, we decided to create an overlay
zone in this speci ¢ area of our community. Previously,
this area was zoned light industrial, which meant that only
industrial uses were permitted. The city decided to add
a second layer of allowable land use, called an overlay
zone, so that the existing property owners could pursue
residential and commercial uses on their parcels while
protecting their underlying land use designation.

With the new plan, we created a situation that
allowed existing light industrial property owners to exist
as before. But if any developer wanted to take advantage
of the new development opportunities, they would need
to adhere to the new standards set by the overlay zone. So,
in Anaheims case, our light industrial property owners
were free to continue their business activities, even if they
chose to expand their business or its operation. But if
they or future owners wanted to develop retail or high
density housing on the site, then they were bound to new
zoning requirements, which we called an opportunity
zZone.
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Easier Permitting

We streamlined the permitting process for
the entire area including environmental impact
requirements  while protecting property rights for the
existing landowners. For example, the city created a
development agreement that detailed particular points
of agreement between the city and each developer
regarding land use infrastructure: who pays for what
in terms of street improvements, fees, traf c signals,
etc. This agreement greatly assisted the applicant in
streamlining an often-cumbersome process with the
planning department.

The goal was to create incentives

for development without using
the heavy hand of government to
dictate what the result would be.

First-Come, First-
Served Permits

In creating the overlay zone, the city established
the maximum density that the Platinum Triangle could
support. Limited by existing infrastructure, like sewer
and road capacity, the city determined the area could
support 9,500 housing units, 2.2 million square feet of
new commercial uses, and 5 million square feet of new
of ce development.

We wanted to create as much housing as we
could, so through zoning, we created ve mixed-use
development districts where housing could be built,
abandoning the traditional zoning model where each
parcel has a de ned maximum density. Within each
of these districts, housing permits were provided en
masse, not parcel-by-parcel.

So for example, the Gene Autry district, an area
of approximately 33 acres, was allotted 1,000 housing
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units. These units were then available to a developer
ona rst-come, rst-served basis. As these units were
used, no additional housing units could be built in the
area.

Broad-based EIR

In creating this overlay zone as part of our General
Plan update, the city then took the responsibility
of processing the environmental impact report on
the revised plan. Under state law in California, an
Environmental Impact Report (EIR) is required to be
prepared for each individual development, outlining the
impacts a particular project would have on its existing
surroundings. Often, EIRs can both tremendously
slow the pace of a development, as well as increase the
costs. Under Anaheims approach, a broad-based EIR
was reviewed and approved, saving future developments
from having to prepare parcel-by-parcel EIRs.
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The 2100 at Platinum Triangle development includes 251 residential units.
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Reduced Building
Requirements

We looked for ways to reduce regulations
and government requirements throughout the
development process. The goal was to create incentives
for development without using the heavy hand of
government to dictate what the result would be.

For example, the city lowered the minimum
number of parking spaces for residential development
in this area, compared to other developments within
the city. In addition, developers of mixed-use projects
are permitted to submit a parking study to justify
further reductions in parking and/or request the use
of on-street parking, shared parking, valet parking or
tandem parking.

Furthermore, the city did not dictate the balance
between commercial and housing development within
the project. Instead, the plan targeted a few areas
where ground oor commercial uses are required;
however, commercial uses are permitted anywhere




within the mixed-use overlay area. For instance, an
important place-making element of the Platinum
Triangle is Market Street, a pedestrian-friendly
mixed-use shopping district where ground oor uses
are required along a tree-lined street scaled to provide
a comfortable environment for strolling, shopping and
outdoor dining.

Also, there are no inclusionary zoning or other
low-income housing requirements included in the
development plans.

Resulting Economic
Development

As a result of this streamlined process and these
market-driven incentives, the area became even more
attractive to developers. In some cases, property values

more than quadrupled within 18 months after the new
zoning was in place (in other words, the city rezoned in
order to meet market demands).

Within the overlay zone, which was passed by the
Anaheim City Council in August 2004, development

plans by private rms were in place for nearly three-

fourths of the 9,500 available units within 15 months.
Eleven separate developers sought and received city
approval, purchased land from private property owners,
and commenced their planning and development of




the area within the rst year after the approval of the
Platinum Triangle overlay zone.

The developer with the largest presence in the
Platinum Triangle is Lennar Communities. They are

moving forward with two separate projects in this area.
One project, known as A-Town, has more than 2,600
residential unitsand 229,000 square feet of commercial/
retail space. All this activitiy will take place in a variety
of building types, but this project alone may include
more than ten 20-story residential towers.

Prior to the creation of the overlay zone, Lennar
owned no property in the area. Upon the establishment
of the zone, they purchased approximately 30 properties
(over 50 acres), all from private property owners, at
market price, without government involvement.

With the exibility the city provided, the area is
blossoming with more economic activity than ever
imagined. And today, as housing and commercial uses
move forward, there has been an increased demand for
more intense high-end of ce space.

While many owners decided to redevelop or sell
their properties, other small businesses have decided
to stay where they are, which is exactly what our plan
allows them to do  keep their businesses without the
threat of eminent domain. For example, adjacent to the
Lennar A-Town development, one low-rise industrial
building remains. This business owner, who chose not
to sell to Lennar and will remain in the area, will soon
have towering 20-story residential buildings nearby.
The business owner is in charge of the destiny of his
business  keep its doors open and operate as it has in
the past, existing peacefully with the new development
in the area, or perhaps choose to sell his property down

the road. But it is the business owners decision not
the citys whether the business stays in the Platinum
Triangle area over the long term or not.

All of this development occurred without the city
putting any pressure on any landowners to sell their
property. The development of private properties has
been completely at the discretion of the individual
property owners. Not only did the city not use the
formal power of eminent domain to take property,
there was no subtle use of the power local governments
possess to make business and property ownership
dif cult. Anaheim put the policies and regulations
in place that we thought would help bring new
activity to the area, streamlined permitting processes
and requirements, and have then excitedly watched
as the private sector responded. To date, the private
sector has invested billions of dollars in the Platinum
Triangle, which includes more than 7,000 homes and a
wide variety of restaurants and retail space.

Eminent domain
Isnt the key

to economic
development

The U.S. Supreme Courts decision in Kelo v. City
of New London has emboldened local governments to
use eminent domain on behalf of the private sector
simply to increase tax revenues and speed up the pace
of developments.

Government has arole to play in easing restrictions
and streamlining development. But helping a private
company obtain property through the use of eminent
domain is an inappropriate use of government power.

Any elected of cial in a city that has any amount
of economic activity has likely been approached by a
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private sector company that wanted the city to invoke
eminent domain just to speed things up or simplify the
projects development. How ironic it is then that many
of the of cials that will agree to use eminent domain
for tax revenue purposes are the same ones who clutter
up the development process with layers of rules and
regulations, fees and approval hurdles.

The common mistake city of cials make when they
try to create new jobs and revive failing areas of their
cities is to try to act as both government and the private
sector. While planning has a place in local government
today, too many government of cials want to dictate
how and where development takes place. Sadly many of
these grand plans fail.

In the 1980s, the leaders of Anaheim attempted
to revitalize the downtown area by assembling parcels
and trying to act in place of the private sector. Millions
of dollars were spent and eminent domain was used to
assemble large super blocks of property. However, the
area never blossomed into the economic powerhouse
city of cials envisioned.

Anaheim isnt the only city to fail at using the
power of government to try to dictate development.
Mesa, Ariz., condemned 30 acres of land as part of a
redevelopment project that began in 1992 and cleared
63 homes (costing the taxpayers $6 million) only to have
the land sit vacant when the developer couldnt line up

nancing.*

Like any private development, projects that rely on
the governments use of eminent domain for economic
development are not guaranteed to succeed but if they
fail, far more is lost than if the city had not pursued the
project through government force. As John Norquist,
president of the Congress for the New Urbanism,
observed on NewsHour with Jim Lehrer on June 24,
2005:

[T]heres empty lots all over urban sites in
America where cities have condemned land
and then it just sits there idle. Assembling
parcels, tearing out the fabric of the city and
creating super blocks has been a strategy for
economic failure.

For example, in 1973, Chicago city of cials
determined that the vibrant Block 37 needed to be

redeveloped, so it condemned and cleared the largely
pro table block of neighborhood businesses. It took

ve mayoral administrations for the city to sell the land
to private developers, for only 33 cents on the dollar.® In
California, Costa Mesas Triangle Square Mall was built
over a decade ago with a loan from the city and the use
of eminent domain to clear out existing businesses. The
mall brought in $200,000 for the city in 2004 far less
than the $1 million they anticipated.® The retail center

now sits largely vacant, and many of the anchor tenants
have left. Former Mayor Sandra Genis said, If the
market was there, it would have happened on its own. 7
Most famously, in 1981 the Michigan Supreme
Court authorized the city of Detroit to seize and bulldoze
Poletown, a historic and racially diverse neighborhood,
so General Motors could build an auto plant. GM paid
$8 million for the property, while the city paid more
than $200 million for acquisitions and preparation. The
mayor and GM promised the new plant would create
more than 6,000 jobs, but by 1988, the plant employed
only 2,500 people. Analyst llya Somin estimates that the
destruction of the neighborhood probably resulted in a
net job loss.®
One of the most common abuses of eminent
domain at the hands of local of cials is designating
areas as blighted when they do not meet the criteria
necessary for such a designation. Not only does the
blight label reduce property values, but many times
the area is not blighted at all of cials simply want to
use some of the many tools given to them by state and
federal laws and regulations when a neighborhood is
designated as blighted.



